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Executive Summary

In the light of the current controversy surrounding the appointment of the new Commission, the Constitutional Affairs Committee has appointed Andrew Duff MEP to review the hearings process. 

His Working Document finds that, despite weaknesses, the present procedure is valid. 

'The current approval procedure has been accepted not only by the Commission and the Parliament but also by the Council and the member states. It is an important exercise for the media. It is a legitimate process with political consequences. Nevertheless, it is clear that there is room for considerable improvement in the procedures if we are to ensure in the future a greater degree of fairness between the candidates, a more robust dialogue between the Commission and the Parliament, and a sharper verdict.'

The report criticises the Treaty provisions concerning the appointment of the Commission as 'characteristically overcomplicated'. It identifies shortcomings in the Rules of Procedure of the Parliament. 

The author questions the rigid format of the oral hearings, and suggests that a more robust political dialogue is required to enable MEPs to influence the shaping of the programme of the new Commission. It finds that the conduct of some of the oral hearings led to a certain superficiality.

Mr Duff doubts the value of the written questions, saying that the general questions were too vague to be useful and the policy questions too technical.

The report criticises the lack of a 'coordinated procedure to ensure the horizontal scrutiny of the results of the hearings', and finds that the Parliament has no assured mechanism for discerning the general political orientation of the incoming Commission.  The evaluation letters contained 'uneven format, variable approaches and ambiguous messages'. 

The author makes several far-reaching proposals for the reform of the system, notably the setting up of a special Grand Committee to conduct future hearings. He insists on higher standards of disclosure.

The Parliament is set to gain more powers under the Constitution, and it is essential that its approval procedures are sufficient for it to meet its new responsibilities. Mr Duff suggests that the European Parliamentary elections should be brought forward to May 2009 to allow time for MEPs to prepare for their first consultations with the European Council as to the choice of President. 

__________________________

How the European Parliament approves the European Commission
The Constitutional Affairs Committee has decided to review the process whereby the European Parliament approves a new Commission.

1. The Treaty in theory and practice

It is worthwhile recalling that the current procedure as laid down by the Treaties ‑ recently revised by the Treaty of Nice ‑ is characteristically over-complicated. In successive IGCs the European Parliament has been concerned to assert that the Commission enjoys a dual legitimacy by being appointed by and accountable to both the European Council and the European Parliament.
 This has led to some tension between the Parliament and member states, a tension which emerged once more in the Convention. 

The Treaty of Maastricht gave the Parliament the right to be consulted over the appointment of the Commission President and a vote of approval over the college as a whole.
 The Treaty of Amsterdam extended the Parliament's power of approval to that of the President.
 The Treaty of Nice left the Parliament's powers substantively unaltered, but enabled the Council, acting at the level of heads of government, to decide by QMV in place of unanimity.
 

It is clear from the existing Treaty that the European Parliament does not quite ‘elect’ the Commission. What is happening in 2004 is this. In June, after the European Parliamentary elections but following an initial disagreement, the European Council nominated José Manuel Durão Barroso. In July, once the new Parliament had assembled, Mr Barroso met with the Conference of Presidents and toured the party group meetings. After hearing a statement from him, and following a lengthy debate spread over two days, the Parliament approved (by secret ballot) the nomination of Mr Barroso as President.
 The Council, acting by qualified majority vote and ‘by common accord’ with Mr Barroso, then adopted the list of persons who had been proposed by each member state. In theory, Mr Barroso could have rejected a candidate. More realistically, he tried to influence a number of prime ministers in making their choice, particularly with respect to gender. In his efforts to get more women into his Commission he promised them higher profile jobs. Limited though his powers are to choose his colleagues ‑ Mr Barroso called it a 'blind date' ‑ the President does now have discretion over the disposition of Commission portfolios.
 

Although he does not have a free hand in the choice of his Commission, the Treaty of Nice gave the President the power both to appoint (and dismiss) Vice-Presidents and to insist on the resignation of any member of the Commission ‘after obtaining the approval of the college’.
 The Commission would decide such matters by simple majority. These revisions were made in the wake of the affair of Mme Cresson's dentist. During the Prodi Commission the question of the political accountability of individual Commissioners was raised, not least in the context of the Eurostat affair. During the Barroso Commission hearings, the question of conflict of interest took on a fresh prominence. Several MEPs were understandably anxious to stress the relevance of the innovation of the right to sack. Speculation about freemasonry and the late revelation about Mr Barrot's previous conviction turned the spotlight on to the need for candid disclosure. Each scandal leads fairly inevitably to a tightening of the rules. Despite the wide gap that exists in terms of political culture across the continent, European Parliamentary scrutiny of the Commission ‑ seen at its sharpest during the approval process ‑ is establishing EU norms of accountability that demand high standards of probity, integrity and candour. It is indeed perfectly proper that, when it comes to democracy, European integration settles on the highest common factors and not the lowest common denominators. 

2. The Parliament's Rules of Procedure

In 1993 Parliament introduced Rules of Procedure concerning the appointment of the Commission to reflect its new powers under the Treaty of Maastricht. To accord with the very significant increase in Parliament's role and the Treaty amendments, its Rules of Procedure were altered in 1996, 1999 and 2002. 

Rule 98 concerns the election of the President of the Commission. In its current version it says:-

1. When the Council has agreed on a nomination for President of the Commission, the President shall request the nominee to make a statement and present his political guidelines to Parliament. The statement shall be followed by a debate. 

The Council shall be invited to take part in the debate.

2. Parliament shall approve or reject the nomination by a majority of the votes cast. 

The vote shall be taken by secret ballot.

3. If the nominee is elected, the President shall inform the Council accordingly, requesting it and the President-elect of the Commission to propose by common accord the nominees for the various posts of Commissioners.

4. If Parliament does not approve the nomination, the President shall request the Council to nominate a new candidate.

In the case of Mr Barroso, this procedure was followed to the letter, apart from the fact that the Council declined to take part in the July debate. 

Despite being alien to the European tradition, the Parliament has borrowed self-consciously the practice of hearings from the US Congress.
 In its current version, Rule 99, concerning the election of the rest of the Commission, says:-

1. The President shall, after consulting the President-elect of the Commission, request the nominees proposed by the President-elect of the Commission and the Council for the various posts of Commissioners to appear before the appropriate committees according to their prospective fields of responsibility. These hearings shall be held in public.

2. The committee shall invite the nominee to make a statement and answer questions.

3. The President-elect shall present the college of Commissioners and their programme at a sitting of Parliament which the whole Council shall be invited to attend. The statement shall be followed by a debate.

4. In order to wind up the debate, any political group or at least thirty-seven Members may table a motion for a resolution. Rule 103(3), (4) and (5) shall apply. 

Following the vote on the motion for a resolution, Parliament shall elect or reject the Commission by a majority of the votes cast.

The vote shall be taken by roll call.

Parliament may defer the vote until the next sitting.

5. The President shall inform the Council of the election or rejection of the Commission.

6. In the event of portfolio changes during the Commission's term of office, the Commissioners concerned shall be invited to appear before the committees responsible for the areas of responsibility in question.

One may note a certain lack of precision in the Rules of Procedure with regard to the hearings.

3. The hearings

In accordance with the Rules of Procedure, the Parliament held formal auditions of all the incoming Commissioners, with the exception of the President-designate, between 27 September and 11 October. Auditions had first been held in 1994 and again in 1999. They were repeated in May 2004 for the ten new Commissioners from the acceding member states. 

The recent auditions were organised by the Parliament's Legislative Coordination service, a common service of DGs Internal Policies and External Policies under the auspices of the Conference of Committee Chairs (CPC). The Conference of Presidents became involved in the latter stages of the preparations. There were two main changes from past practice, to the layout of the room and to the form of the questioning. It was decided to have 'ping-pong' questions, with the candidate answering immediately, as well as to allow all members of each committee ‑ that is, all MEPs! ‑ the chance to ask a question. The CPC suggested, as a guideline, that each question and answer plus supplementary question and answer should take five minutes, and that speaking time should be divided up according to the D'Hondt formula used for plenary sessions rather than the more flexible (and meritocratic) custom of committee meetings. Such a large number of speakers obliged each of the hearings to be three hours long, a duration which was stuck to rigidly despite the obvious fact that a number of the auditions of the less capable candidates ran into the sand.
 

The oral hearings of the 24 candidates were organised by 18 parliamentary committees, often working in tandem with other committees where sectoral responsibilities over-lapped. Three degrees of collaboration were permitted: a fully joint meeting, a partial joint meeting, or a subsidiary delegation. Liaison between committees was not however without its problems: where satisfactory agreement had not been reached there was a risk of fragmentation of the hearing. The only exception to the agreed rule of one hearing per candidate was that of Rocco Buttiglione who was obliged to have a second hearing of 90 minutes as a result of a territorial dispute between the chairmen of the Civil Liberties and Legal Affairs Committees. 

Each Commission nominee had to file for the Commission (but not the Parliament) a declaration on their financial and professional interests, which was then posted on the Commission website.
 However, not all these declarations, which take the form of an annex to the Commission Code of Conduct,  were made available to MEPs. 

Prior to the oral hearings, each candidate was presented with a large number of written questions from the Parliament. The Parliament's Rules of Procedure make no mention at all of the written questions, let alone their purpose, focus or volume. Answering the written questions engaged many Commission officials for some weeks. The direct involvement of the Commission candidates in this process was not always self-evident. Moreover, it became obvious during the oral hearings that not every MEP had bothered to read the answers. The questions were in two parts: 16 general questions asked of all the candidates, followed by an open number of policy specific questions. The general questions were too vague to be meaningful, and, at any rate, invoked carefully coordinated answers from the Commission; the policy questions often delved into a level of minute detail that was inappropriate at the outset of the mandate of the Commission and before the college had been able to formulate substantively its future work programme. Although the CPC had tried to limit them, the number of policy questions differed widely per candidate, between half a dozen and almost 30. In any case, most of the committees had already begun to draft questions in July before the CPC took up the issue. (An ex-post selection of questions that had already been voted on in the committees would have been a delicate task.) 

The Rules of Procedure are also silent on the organisation, schedule, conduct and assessment of the hearings themselves. No objective criteria or special procedures are laid down. No guidance is given to committees as to what they should be looking for in their Commission candidate in terms of the balance between political skill, professional experience or technical knowledge. There is no systematic mechanism for assessing their responses to general political questions. Nothing is said about the declaration of financial and other interests over and above what the Commission itself requires. Worst of all, there is no provision for a coordinated procedure to ensure the horizontal scrutiny of the result of the hearings. 

Unsurprisingly, the conduct of the oral sessions was variable. Some chairmen watched the clock and restricted each question and answer to five minutes regardless of content. Such a mechanistic approach succeeded only in bringing a breathless superficiality to the proceedings. Other chairmen succeeded in grouping questions by theme and in preventing any single Member asking two or three large complex questions at once. Some also allowed a more political dialogue to develop, and encouraged supplementary questions. Several Members, however, abused the notion of supplementary questions by raising a completely new topic.

Certain hearings became unduly dominated by questions about national politics from fellow nationals to the detriment of an overall European perspective. Others pursued personal answers to tough ethical questions, exposing thereby the very great cultural differences that co-exist within the EU.

Whereas all the hearings apportioned one question to all members of the committee, one or two managed to include a free round of questions at the end of the meeting which allowed for more political and even unexpected questioning. The more successful hearings were those in which MEPs consciously tried to influence the policy of the future Commission, suggesting some strategic preparation for the hearings on behalf of at least some deputies. 

In previous hearings, the Commissioner-designate had sat alongside the chair and secretariat of the committee on the podium. This time he or she sat alone on a raised dais in front of the podium. But this layout, although an improvement, has also been criticised.
 The candidates had their back to the chairman and the vice-chairmen of the committees, which seemed both impolite and inconvenient. 

4. The evaluation letters

For logistical reasons, no verbatim transcript was produced of the hearings. Instead, each committee drafted a letter evaluating the outcome of its hearing. In its guidelines, the Conference of Committee Chairs attempted to capture in the letters the personal qualifications of the candidate, their ability to engage with the Parliament, and their competence in the relevant policy area. It was intended that each express policy commitment was to be recorded in the letter ‑ possibly a counterproductive stipulation that inhibited candidates. In the event, the letters tend to record whether or not the candidate had a sense of humour and good communications skills. All also tried to assess the preparedness of the candidates. 

In 1999 the letters had been sent in confidence to the President of the Conference of Committee Chairs which body had undertaken a horizontal scrutiny of the letters before transmitting them with a recommendation to the President of the Parliament.
 In 2004 that sifting procedure in the clearing house of the CPC was eliminated, and the letters were sent directly, still ostensibly in confidence, from the chairmen of the individual committees to the President of the Parliament. 

On 13 October the Conference of Presidents received the letters and sent them on without comment to Mr Barroso, inviting his reactions. At the same time, the letters were posted on the Parliament's website. Of the recommendations from the committees on the 24 candidates, three were non-committal and two were negative. Close observers have suggested that if all candidates had got equivalent treatment four or five other candidates would have received uncomplimentary write-ups. 

Lack of rules about timetabling led to another suspicion being raised to the effect that committees chaired by someone of one party persuasion delayed the production of their letter until after having seen the letter prepared by a committee chair of another party. 

The confidential status of the letters is also controversial. The media was intensely interested in the hearings. The attempt to impose confidentiality excited the media into publishing leaked (and possibly distorted) versions of the truth. It was always improbable that absolute confidentiality could be maintained over the period of 17 days from the start of the hearings until the meeting of the Conference of Presidents: nor was it.

Once the content of the committees' letters was revealed, so were their uneven format, variable approaches and ambiguous messages. In the case of Mr Buttiglione contradictory letters were received from the two committees contesting responsibility for his portfolio. As the approval process gathered pace, there was a growing number of MEPs who expressed reservations about the system which deprives them of the right to vote on individual candidates or to qualify their approval of the new Commission. 

It is clear that the Conference of Presidents plays a crucial role in filling in the gaps where either the Treaty or the Rules of Procedure are silent. One notices that the Rules themselves are at best vague on the role of the Conference of Presidents in the matter of the appointment of the Commission. Rule 24.2 says that the Conference shall be 'the authority responsible for matters relating to relations with the other institutions and bodies of the European Union'. As we know, it is often the case that in the Conference of Presidents, which usually meets in closed session, it is partisan considerations that prevail. With the best will in the world, the Conference of Presidents will find it hard to be objective if one or other candidate is targeted for especially heavy criticism. It may be regretted in the present circumstances surrounding the candidature of Mr Buttiglione that Parliament has not seen fit to put in place an assured mechanism for assessing in qualitative terms the overall performance of the Commission nominees, either individually or collectively. Even today, the only criteria established for the appointment of members of the Commission is that of Article 213.1 of the Treaty which stipulates: 

'The Commission shall consist of XX Members, who shall be chosen on the grounds of their general competence and whose independence is beyond doubt.'

5. Advice and consent

The European Parliament is allowed a ‘vote of approval’ on the Commission thus nominated by the Council. Parliament's vote is not the end of the matter. Once approved by the Parliament, the Commission is then formally appointed by the Council, acting by QMV. This final phase of the process is wholly formalistic, and is retained in the Treaty solely in order to feed the pomposity of the Council. 

The inability of the European Parliament to reject individual Commissioners markedly differentiates the EU from that of the USA. There the role of the Senate in the confirmation process is defined in the Constitution. Article II, Section 2 provides that the President 'shall nominate, and by and with the Advice and Consent of the Senate, shall appoint high government officials'. Under the American system of advice and consent, the US Senate does not attempt a critical evaluation of the candidate but simply votes to accept or reject the nomination. (The Senate, which has to act within a strict timetable, can also reconsider its decision within a couple of days, on a proposal from a Senator who voted with the majority.) The vote takes place in public unless the Senate decides otherwise. (Even in the exceptional circumstances of a closed vote, any Senator can choose to publicise his or her vote.)
 Attractively simple as the US system is, if the EU Constitution continues to insist on collegial rather than individual approval of the Commission the European Parliament is obliged to continue to try to advise on each candidate in order to inform its final, collective consent. But this does not necessarily mean that the Parliament cannot follow the approach of the Senate in setting out its views on individual members of the college by a vote rather than by a statement. 

In the present case, following Mr Barroso's presentation of his college to the House on 26 October, the various political groups tabled their motions for resolution under Rule 99.4. These motions made specific adverse references to a number of individual Commission candidates. In order to avoid retaliation on partisan grounds, a joint motion was then negotiated avoiding personal references. The joint motion was tabled by the Groups of PSE, ALDE, Verts/ALE and GUE/NGL. (Mr Barroso, one recalls, is of the PPE family.) The substantive paragraphs of the short motion identified Parliament's 'various concerns as to the endorsement of certain candidates' as being 'political convictions contradicting basic values of the Union; lack of political skill and knowledge and commitment with regard to the portfolio proposed; unresolved problems or unanswered questions concerning conflict of interests or possible involvement in political and legal malpractice'. The joint motion sought to underline the 'democratic and legal validity of the approval process of which the hearings are a crucial part'. It concluded by insisting that 'all the institutions draw the political consequences' from the approval process, 'which might include resignation, reshuffle or withdrawal'. On the day following the tabling of this motion Mr Barroso withdrew his team.

Fortunately, two gatherings of heads of government were already planned to take place in quick succession: the signing of the Constitution in Rome on 29 October and an ordinary meeting of the European Council on 4-5 November. The crisis over the approval of the Barroso I Commission figured largely in the discussions. The European Council, acting as the Council at heads of government level, agreed Mr Barroso's new team from which one member (Buttiglione) had resigned, another had been withdrawn by her government (Udre) and a third (Kovacs) reshuffled. New Parliamentary hearings were organised for the two new candidates (Frattini and Piebalgs) as well as for Kovacs on 15-16 November during the plenary session at Strasbourg.
 On 18 November a Joint Resolution, tabled by the EPP, PES, ALDE and UEN groups, was adopted by a majority of 478 votes to 84 (with 98 abstentions). The Barroso II Commission was then approved by 449 votes to 149 (with 82 abstentions) and took office, three weeks late, on 22 November.

6. The framework agreement

Before the final vote, Mr Barroso responded in detail to the substantive parts of the Joint Resolution that referred to revision of the Framework Agreement. The main result of the process of the European Parliament's approval of the Prodi Commission in 1999 had been the conclusion of a formal Framework Agreement between the incoming Commission and the Parliament, negotiated and approved by the Conference of Presidents.
 The Framework Agreement was based on the resolution passed by the Parliament at the same time as it formally approved the Prodi Commission, according to Rule 99.4. Although the agreement runs to twelve pages, there is no mention of the Commission's appointment procedure. However, at the Parliament's request the Commission, after a struggle, agreed the following clause with regard to the resignation of a member of the Commission pursuant to Article 217.4 TEC:-

10. The Commission accepts that, where the European Parliament expresses lack of confidence in a Member of the Commission (subject to political support for such a view, in terms both of substance and of form), the President of the Commission will consider seriously whether he should request that Member to resign.

The Commission also agreed that, in the event of a reshuffle of portfolios pursuant to Article 217.2, affected Commissioners should appear before the relevant committee of the Parliament, as follows:- 

11. The President of the Commission shall immediately notify the European Parliament of any decision concerning the allocation of responsibilities to any of the Members of the Commission. In the case of substantial changes affecting an individual Commissioner (such as the assignment of an entirely new portfolio or an important set of new responsibilities), he or she shall appear before the relevant parliamentary committee at its request.

The phrase in paragraph 10 of the Framework Agreement concerning a vote of no confidence in a member of the Commission ‑ "subject to political support for such a view, in terms both of substance and of form" ‑ may provide something of a clue as to what the Prodi Commission, at least, expected from the Parliament in circumstances in which relations between the two institutions were to reach a critical stage. It should be recalled that the Conference of Presidents accepted this formula on behalf of Parliament. One presumes that what was meant is, first, that the vote has to be carried by a large ‑ that is, cross-party ‑ majority, and, second, that the complaint must not be fanciful or glib.

Five years later, MEPs returned to the charge. The Union will emerge from the crisis surrounding the approval of the Barroso Commission with a refurbished Framework Agreement. The key provision of its resolution of 18 November 2004 stipulated that, where the Parliament voted to withdraw confidence in an individual member of the college, 'the President shall either require the resignation of that Member or justify his refusal to do so before Parliament'.
 A refusal to accept the Parliament’s vote of no confidence, therefore, will risk the survival of the President himself. MEPs have found the escalator that will lead them, if necessary, to a position where they can use their constitutional ‘nuclear option’ – the power to sack the whole Commission.
 

Lest this all sounds too bloodthirsty, the name of the game is to reassure the public that somebody somewhere is responsible for running Europe. Those who brought about this crisis are the heads of national governments who failed to provide Mr Barroso with the best possible raw material with which to build the strong independent executive that the EU needs. The laziness of the European Council has had unintended consequences. The outcome of the political crisis surrounding the approval of the new Commission in 2004 is to make the government of the Union a lot more parliamentary and a lot less presidential.

7. The Constitution

The Parliament and the Commission must consider what changes might be necessary in view of the impending Constitution, which is intended to be in force in time for the appointment of the next Commission in 2009. 

First, the Constitution adorns the criteria for membership of the Commission. Article I-26.4 reads:

'The members of the Commission shall be chosen on the ground of their general competence and European commitment from persons whose independence is beyond doubt.'

The main change made by the IGC is to the method of appointment of the President. Article I-27 reads:-

1. Taking into account the elections to the European Parliament and after having held the appropriate consultations, the European Council, acting by a qualified majority, shall propose to the European Parliament a candidate for President of the Commission. This candidate shall be elected by the European Parliament by a majority of its component members.
 If he or she does not obtain the required majority, the European Council, acting by a qualified majority, shall within one month propose a new candidate who shall be elected by the European Parliament following the same procedure.

2. The Council, by common accord with the President-elect, shall adopt the list of the other persons whom it proposes for appointment as members of the Commission. They shall be selected, on the basis of the suggestions made by Member States, in accordance with the criteria set out in Article I-26(4) and (6), second subparagraph. 

The President, the Union Minister for Foreign Affairs and the other members of the Commission shall be subject as a body to a vote of consent by the European Parliament. On the basis of this consent the Commission shall be appointed by the European Council, acting by a qualified majority.

3. The President of the Commission shall: 

(a) lay down guidelines within which the Commission is to work; 

(b) decide on the internal organisation of the Commission, ensuring that it acts consistently, efficiently and as a collegiate body; 

(c) appoint Vice-Presidents, other than the Union Minister for Foreign Affairs, from among the members of the Commission. 

A member of the Commission shall resign if the President so requests.
 The Union Minister for Foreign Affairs shall resign, in accordance with the procedure set out in Article I-28(1), if the President so requests.
The Constitution means that the European Parliament is enjoined to play a very much more important role in the initial choice of presidential candidate. The Commission President-designate who enjoys the early backing of the European Parliament should be better placed than Mr Barroso was to reject unsuitable nominations for the college from member states.

If the prior consultation of the Parliament is to have any meaning, therefore, and on the assumption that, as now, the new Commission is destined to take office on 1 November, the new Parliament will have to establish its strategy with respect to the nomination in time for the late June European Council. Assuming no change to this end date, it would be wise to bring forward the elections by one month, to early May ('Europe Week'), in order to give it and the heads of government sufficient time to reflect on the best nomination for President of the Commission.
 The institutions will also have to plan for the contingency that MEPs reject the European Council's first candidate. And they should try to arrive at a more structured concept of what the three criteria imply: general competence, European commitment and indubitable independence. 

8. Conclusions

The current approval procedure has been accepted not only by the Commission and the Parliament but also by the Council and the member states. It is an important exercise for the media. It is a legitimate process with political consequences. As President Barroso has said, the approval process is far more rigorous than anything pertaining to the appointment of national governments.

Nevertheless, it is clear that there is room for considerable improvement in the procedures if we are to ensure in the future a greater degree of fairness between the candidates, a more robust dialogue between the Commission and the Parliament, and a sharper verdict. In any case, some revision will be required to reflect the greater powers the Parliament will enjoy once the Constitution is in force. 

The Constitutional Affairs Committee might draw some of the following conclusions: 

Preparation of the hearings

1.
There should be clearer lines of responsibility drawn between the Conference of Committee Chairs, responsible for the technical organisation, and the Conference of Presidents, responsible for giving a political steer to the Parliament as a whole both in advance and in the aftermath of the hearings.

2.
The technical organisation of the hearings should begin early ‑ in other words, before the dissolution of the outgoing Parliament, under the political guidance of the old Conference of Presidents. 

3.
Ideally the European Parliamentary elections should be brought forward to early May. If not, the first political group meetings of the new Parliament should begin in week 27 (within three weeks of the June elections) in order to prepare for the Parliament's formal consultations with the European Council about the candidate for President of the Commission. 

4.
The number of written general questions to the Commissioners designate should be restricted to cover their financial and professional interests. The number of written policy questions should be restricted to, say, five per programme committee. This would mean that no candidate would have to answer more than 12 questions in total.

A Grand Committee

5.
In order to ensure consistency in the conduct of the hearings as well as their coherent evaluation, it might be wise to form a special ad hoc committee for the purpose. This body ‑ a 'Grand Committee' ‑ would be composed of senior members of the political groups (elected by the groups) of between ten and twelve deputies (plus alternates). The Grand Committee would be established as part of the constitutive package between the political groups that has to be agreed in the July after the elections. The permanent members of the Grand Committee would participate in all the hearings.

6.
The permanent membership of the Grand Committee would be supplemented by the chair and coordinators of the relevant programme committees. Both permanent and rotating members of the Grand Committee would meet within 24 hours of the close of the hearing to evaluate the results. Their provisional assessment would be published, but would remain provisional until a final meeting of the permanent members of the Grand Committee. This final meeting would accept or amend the provisional evaluations in the context of its overall assessment of the whole college.

Conduct of the hearings

7.
In order to foster a more lively debate, involving real cross-examination, there should be a shift away from the rigid application of speaking time. Opening statements from the candidates should be limited to fifteen minutes maximum. In so far as possible, questions should be grouped in a thematic order with each political group being able to intervene in each chapter. 

8.
Only the members of the Grand Committee (both permanent and rotating) would have the right to take the floor in the first part of the hearing. But in order to retain the element of ownership of the process by as large a number of MEPs as possible a 'catch-the-eye' period should be reserved at the end of each hearing for other members of the relevant committees. The possibility should be opened of inviting a candidate back to a second, shorter hearing in cases of substantive doubt or confusion. 

9.
In any case, those who are to chair the hearings should be offered some training. 

10.
There should be one committee room of the European Parliament converted for the purpose of conducting hearings so that the candidate has direct eye contact with both the chairmen and ordinary members of the committee. (This suggests an oval shape.) 

11.
No verbatim record of the hearings should be printed, but a properly indexed DVD version should be made available by the services within 24 hours. 

Disclosure

12.
The Commission's Code of Conduct should be published more prominently on the Commission website. 

13.
All candidates should be invited to disclose their membership of non-confessional organisations, such as professional and trade associations, clubs, charities and other non-governmental organisations. As is the case now, any non-remunerative post held in such foundations should be declared. 

14.
Any past criminal conviction as well as current criminal proceedings must be declared. 

Evaluation of the hearings

15.
To assist the evaluation of the hearings a clearly structured format should direct the Grand Committee to decide upon the following issues:

●
general competence

●
European commitment

●
financial and political independence

●
knowledge of the portfolio

●
communication skills.

The Parliament should consider setting out its criteria for adjudging the candidates in a formal resolution, comparable to that which it has agreed for appointing members of the Court of Auditors.
 

16.
The Grand Committee should only vote on individual candidates as a last resort if it fails to reach consensus on a qualitative evaluation. It should send its final report via the President to the Conference of Presidents. 

17.
The Parliament should consider if, and if so how, to give quantitative value to the requirement in Article 10 of the Framework Agreement that it acts against an individual Commissioner 'both in substance and in form'. An absolute majority, for example, might be appropriate. Rules 98 and 99 of the Parliament's Rules of Procedure will in any case have to be revised to reflect the provisions of the Constitution. 

9. Recommendations
The Committee is invited to exchange views on this Working Document; to consider the drafting of a report on the subject; and to consider initiating in due course appropriate changes to the Parliament's Rules of Procedure. 

ANNEX

European Parliament resolution on the election of the new Commission

18 November 2004

The European Parliament,
–   having regard to the vote on 22 July 2004 electing Mr Barroso as President of the Commission,

–   having regard to the statements made by the President-elect of the Commission to the European Parliament in July 2004 and on 26 and 27 October 2004, and to the Conference of Presidents on 21 October 2004 and 5 November 2004,

–   having regard to the written and oral statements made by each Commissioner-designate in the course of the hearings organised by the parliamentary committees, and the assessments of the candidates made by the committee chairmen after the hearings,

–   having regard to President-elect Barroso's decision of 27 October 2004 - following the evaluation of the hearings and the debate in the European Parliament - to withdraw the new Commission proposed to Parliament,

–   having regard to the President-elect's formal presentation of a proposal for a new Commission on 5 November 2004 before the Conference of Presidents, and his statement of 17 November 2004 before the European Parliament,

–   having regard to the additional hearings held on 15 and 16 November 2004 by the parliamentary committees and the evaluations of the Commissioners-designate following those hearings,

–   having regard to the current Framework Agreement on relations between the European Parliament and the Commission, which was approved by the Conference of Presidents on 29 June 2000, 

–   having regard to Article 214 of the EC Treaty,

–   having regard to the Treaty establishing a Constitution for Europe,

–   having regard to Rules 99 and 103 of its Rules of Procedure,

A.   whereas Article 213(1) of the Treaty provides that the Commission is to consist of Members 'who shall be chosen on the grounds of their general competence and whose independence is beyond doubt',

B.   whereas it is essential for the Commission to be able to serve the common interest in the European Union, given the challenges ahead of us, with a view to making Europe a leading player on the world stage in support of peace, security and sound economic and social development, 

C.   whereas, in that context, independence, lack of national bias and impartiality, full respect for the EU's values and objectives and a lack of conflicts of interest are key elements in winning the trust of European citizens,

D.   whereas Parliament identified various concerns with regard to certain Commission candidates, and expressed its disappointment at the lack of professional knowledge and expertise displayed by some,

1.  Welcomes the democratic and legal validity of the approval process and the essential contribution it makes to building the good working relationship between the Commission and Parliament that the Union needs;

2.  Welcomes the steps taken by President-elect Barroso in presenting his new team on 4 November 2004; regrets, however, that no significant solution has been found so far on the potential problems concerning conflicts of interest; requests, therefore, that steps be taken as a matter of urgency to define in detail the procedures under which the code of conduct is to be implemented;

3.  Expects that the specific commitments made by President-elect Barroso during the plenary sitting of 26 October 2004 regarding the active protection and promotion of fundamental rights, equal opportunities and anti-discrimination by his Commission will be fully applied by the new Commission, and will closely monitor their application;

4.  Calls for the Framework Agreement between the European Parliament and the Commission which governs bilateral relations between those two institutions to be reviewed and updated as soon as possible on the basis of the commitments made on behalf of the new Commission by its President-elect, Mr Barroso;

5.  Calls, in the light of those commitments, for the following points to be included in that agreement:

a) if Parliament votes to withdraw confidence (subject to political support for such a view, in terms both of substance and of form) in an individual Member of the Commission, the President of the Commission will consider seriously whether he should request that Member to resign; the President shall either require the resignation of that Member or justify his refusal to do so before Parliament;

b) in the event of a resignation, the replacement Commissioner shall not appear before Parliament or the Council in an official capacity until his or her nomination has been validated by the normal parliamentary procedure (hearing and vote in plenary);

c) if the President reshuffles the portfolios in the Commission during its term of office, the same procedure shall be applied to the Commissioners affected;

d) the President of the Commission shall be fully accountable for identifying a conflict of interest which renders a Commissioner unable to perform his or her duties; the President shall likewise be responsible for any subsequent action taken in those circumstances;

e) the Union's multi-annual work programme shall be drawn up by the Commission on the basis of close cooperation and coordination with the European Parliament and its bodies;

f) ensuring a Commission presence at plenary sittings and meetings of the European Parliament's committees shall be a priority for Commissioners; it is agreed that the Commission shall inform the European Parliament immediately, preferably in plenary sitting, of its decisions, proposals and initiatives;

g) in the context of ongoing dialogue with the European Parliament, the President of the Commission and the Vice-President responsible for inter-institutional relations shall establish, and remain in, regular contact with the Conference of Presidents;

h) a commitment to follow-up action, if Parliament requests the Commission to submit a legislative proposal pursuant to Article 192 of the Treaty; in any case, the Commission shall regularly inform the European Parliament of the action it intends to take in response to positions adopted by Parliament, particularly if the Commission does not intend to follow them up;

i) revision of Regulation (EC) No 1049/2001(1) regarding public access to documents, with a view to defining better rules on the transparency of legislative preparatory work, comitology and the implementation of EU legislation in Member States, and confidential documents;

j) the code of conduct for Commissioners shall be sent to the European Parliament for its opinion, which shall be taken into account;

k) the Commission shall take all the necessary steps to ensure that the European Parliament is better informed both about European Union legislation and about international agreements as soon as negotiations are underway;

6.  Instructs its President to forward this resolution to the Council and the new Commission.

(1) OJ L 145, 31.5.2001, p. 43.

� The right of investiture was first sought by the European Parliamentary Assembly as long ago as November 1960 (Rapporteur: Maurice Faure).  The Parliament first voted to accept the Thorn Commission in 1979. After the Stuttgart Declaration in 1983, the Delors Commission waited until the Parliament had expressed itself before taking its oath in front of the Court of Justice.


� Article 158.2 TEC. This procedure was used for the incoming Santer Commission in 1994. 


� Article 214.2 TEC. This procedure was used for the incoming Prodi Commission in 1999. 


� Article 214.2 TEC revised. This procedure is being used for the incoming Barroso Commission. 


� There was even a short suspension between the end of the debate and the vote to accommodate group meetings. The vote, on 22 July, was 413 in favour, 251 against, with 44 abstentions. This compares with Romano Prodi's May 1999 election by 392 votes against 71, with 41 abstaining. Note that the secret ballot was only introduced by the Rules change in 2002. 


� Article 217.2 TEC. 


� Article 217.3-4 TEC. 


� See section 5, below.


� There is also an element of wishful thinking in Rule 99: one looks forward to the day when the whole Council participates in a Parliamentary debate. The call for the President to present the Commission's 'programme' also seems misplaced. In practice, both Mr Barroso, like Mr Prodi before him will wait to present his real work programme until the New Year, once the new college has settled in. That must be sensible, and should be reflected correctly in the Parliament's Rules.


� Three hours was also a fairly gruelling mental and physical experience for many of the participants, not excluding the author of this Working Document, who was much assisted in following the hearings by Wolfgang Leonhardt and Einars Punkstins of the AFCO secretariat, and by Guillaume McLaughlin, his advisor. 


� Although Commission-candidates are scrutinised for their financial interests, there is no kind of security screening comparable to that existing in most member states for newly appointed government ministers. The lack of an EU level security apparatus means that the Commission would have to rely on disparate and lengthy national security clearance procedures. It has chosen not to do so. 


� All in the windowless 1A2. A salle d'écoute was provided (3C50) and was well patronised by lobbyists and assistants. 


� At the request of the Conference of Presidents, under Rule 26 of the Rules of Procedure. 


� Rule XXXI of the Standing Rules of the Senate. 


� The Joint Motion was not put to the vote once Mr Barroso had announced his retreat, but it would surely have commanded a majority, as not only the centre left, but also MEPs from the ED side of the EPP-ED group, the ID Group and several Non-Inscrits were also minded to oppose Barroso I. 


� Again, the LIBE and JURI committees insisted on having two separate hearings of Mr Frattini.


� The Framework Agreement, agreed on 29 June 2000, forms Annex XIII of the Rules of Procedure. It upgraded and replaced an informal code of conduct adopted in 1990 and amended in 1995. 


� See Annex 


� Article 201 TEC. 


� My emphasis. 


� Note that, in contrast to Article 214.2 TEC, the Constitution says that the President shall be 'elected' rather than 'approved', and that an absolute majority of MEPs is now to be required.


� My emphases. 


� Note that, in contrast to Article 217.4 TEC, the President will now not need the approval of the college in order to sack one of its members.


� A reversion to the original Commission start date of January would in any case require a change in primary law, viz. Article 45 of the Final Act of the Conference on the Treaty on Enlargement, 2003.


� OJ C337 of 21 December 1992.
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